William Doran (Tech)

Planning and Project Management Consultant,
Land and Property Surveys
Registry of Deeds & Land Registry Mapping Specialist
Fire Safety & Disability Access Consultant

7, St. Mary's Road,
Ballsbridge,

An Bord Pleandla
Marlborough Street,
Dublin 1

315 October 2024

JN: 7318 Pods

Re: Four Pods at Shanks Mare, Collegelands Summerhill Co Meath
Collegelands Forge Limited
Section S Submission — Four Pods.
Section 5 Ref No RA/S52466.
ABP-321043-24

Dear Sir,

Following your letter of 15" October 2024 I am instructed by Collegelands Forge Limited,
Teach Cille, Hanleys Road, Kilmore, Kilcock, Co Kildare to make this submission following
decision of Meath County to submit the Section 5 application for adjudication by An Bord
Pleanala. :

A notification was served on the Planning Authority in relation to the part of the development
granted planning permission under RA191557, under the Planning and Development Act
2000, as amended, amendment of Part 1 of Schedule 2 to Planning and Development
Regulations 2001, the Planning and Development (Exempted Development) (No. 4)
Regulations 2022 (S.I. 605/2022) as amended by the Planning and Development (Exempted
Development) (No. 4) Regulations 2023 (S.1. 376/2023), with particular reference to the
requirement set out in Article 2 Class 20F Column 2 item 5 of 376/2023 to inform the local
authority of the location where the change of use is taking place prior to the commencement
of development.

The part of the development granted planning permission under RA191557 is currently in use
providing accommodation to persons to whom temporary protection applies in accordance
with Article 2 of Council Implementing Decision (EU) 2022/382 of 4 March 2022.




Since the commencement of the provision of temporary accommodation my client has been
subjected to continuous complaints to the Planning Authority by anonymous third parties.

I am of the opinion that the necessity for this section 5 appeal stems from one such complaint.

The Planning Authority in a previous Section 5 application refused to accept the subject
development constituted exempteddevelopment.

[ draw your attention to the Judgement of Humphreys J. in the case of Dromaprop Limited v
Leitrim County Council. I attach the full Judgement at V, and quote from it below.

“145. Matters not pleaded but loosely touched on during the hearing include (paraphrasing

somewhat) :

(i) that the refusal was not the honest application of technical judgement under ile building
control code but wasthe result of a wider decision within the cowil to block the
project for policy reasons or to pan derto local agitafion,or more generally that the
refusal w asmo ivated by an improper motive or was not bo nafide - that issue might

haverequired cross-examination or discovery or both;

(i) in particular that the council was motivated by improper political considerations relating
fo local hos filty to the provision of housing to persons seeking international protection
- w hie the written submissions touched on the alleged " political pressure”, this would
have needed to be more fully pleaded and evidenced ;

(iii) that the decision was ad hoc and an improper departure from the council’s treatment of
other similar developments contrary to the right to consistent decision-making as an
element ofthe right to fair procedures - the references to common practice were not
phrased as a legal ground of challenge;

(iv) that the refusal was improperly discriminatory as between Dromaprop and other
applicants in a similar situation c arryingout developments, but onesthat are not the
subject of local opposition - there is a passing reference in sub-ground 6 to "common
practice" but it is not phrased as an equality or non-discrimination challenge

(v) there is also no pleaded case about lack of reasons, save to the exten tthat irrationality
in hacently involves a lack of a valid reason; ...”"

I draw your attenion further to the Planning and Development Act 2000, as amended,
Section 4 (1) (h) which defin esexempted devdopment as “development consisting of the
carrying out of works for the maintenance, improvament or otler alteratian of any structure,
being works wlich affect only the interior of the structure or which do not materially affect
the external appearance of the structure so as to render the appeaiance inconsistent with the
character of the structure or of neighbouring structures;”

Further I draw your attention to the Planning and Development Regulations 2001 as
amended, Article 6 (1) Subject to Article 9, development of a class specified in column 1 of
Part 1 of Schedule 2 shall be exempted development for the purposes of the Act, provided
that such development complies with the conditions and limitations specified in column 2 of
the said Part 1 opposite the mention of that class in the said column 1.

Nothing in Article 9 is relevant in the current situation, as demonstrated below.



The overall current development satisfies the criteria set out above.

The current authorised use of the four pods is as holiday homes within the hotel complex.
They are not used for the provision of accommodation to persons to whom temporary
protection applies in accordance with Article 2 of Council Implementing Decision (EU)
2022/382 of 4 March 2022.

The four pods are shown in drawing No 19-131-104PD on foot of which planning permission
was granted comprised an entrance directly into a kitchen/living/dining room, a shower room
and two double bedrooms, accessed through the open plan living area.

ALTERATIONS TO PLANNING APPROVED DRAWING:

The builder to suit his convenience made a minor alteration to the approved drawing.

I draw your attention to the Planning and Development Act 2000, as amended, with particular
reference to Section 4 (1) (h), which states “+. (1) The following shall be exempted
developments for the purposes of this Act-— (h) development consisting of the carrying out of
works for the maintenance, improvement or other alteration of any structure, being works
which affect only the interior of the structure or which do not materially affect the external
appearance of the structure so as to render the appearance inconsistent with the character of
the structure or of neighbouring siructures;

I draw your attention to the fact that the four pods are located to the rear of the main building
within the curtilage of the site and are not visible from the public road or any area to which
the uninvited public have access and the alterations do not materially affect the external
appearance of the structure so as to render the appearance inconsistent with the character of
the structure or of neighbouring structures.

The substitution of the concrete blockwork column was a practical solution because the
proposed steel columns required a separate trade which was not readily available, due to the
current labour shortage.

This deviation from the detail shown on the drawing on foot of which planning permission
was granted was an immaterial alteration, had no consequential impact on the proper
planning and development of the area as expressed in the final grant of planning permission
and the Meath County Development Plan current at the time when planning permission was
granted.

Had planning permission been sought in the first instance for the concrete block column in
each pod it would have been granted.

Conclusion:

The erection of the four pods constituted development as defined by the Planning and
Development Act 2000, as amended, Section 3 (1) (a).



Whie Planning and Devel opmentAct S.32,as amended is relevant to the subject property I
draw your attention to the Sup rane Court Order cited below.

The immaterial, inconsequential and trivial deviation from the four pods drawing submitted
to Meat County Council on foot of which planning permission register reference No 22629
(Copy attached I) was granted, by which a bedroom window 1n each inner bedroom was
altered to facilitate safe escape in case of a fire , which would comply with a fire officers
reasonable condition or conditions satisfies Supreme Court Order Appeal Record No
006/2005 High Cout Rewrd No 383 JR/2002 ( Copyattached III) (Paragraphs 17-19) which
upheld the Hi ghCourt Order and acknowledged that in practical terms there may be modest
variation between the plans submitted and the structures constructed as occurred in the case
of the log cabin side bedroom windows

I now comment on the Planning and Development Regulati ons 2001, as amended, Article 9

(1) (a):

D) The alterations to the windows does not contravene a condition attached to a
permission as set out in High Court Order Record No 2002 383 JR of Muphy J.
(4th January 2000) in Kenny v. Dublin City Council and Provost, Fellows &
Schol as of the University ofDublin, Trinity College and Anor, and more
particularly the Supreme Court Order SC Record No 06/05 Neutral Citation
[2009] IESC 19 SC Appeal No 006/2005 Order dated 5"‘ March 2009. (CASE
WEBLOCATION (ltips/ws ntm! (Copy
attached) (Paragraphs 17-19), bemg dewatlons wh1ch are necessary for fire
certification compliance and in planning terms are immaterial, inconsequential
and trivial.

(ii)  Not relevant.

(i)  Not relevant, the log cabin is a substantial distance from the public road and is not
visible from the public road.

(iv)  Not rel evart, the works on the windows are loc atedat the side of the building.

v) Not relevant.

(vi)  There is no landscape or view impacted by the log cabin windows.

(vi1) Not relevant.

(vii a-c) Not relevant.

(viii) Thefour pods are authorised structures under planning register re £rence No
22629.

(ix)  Not relevant

(x)  Not relevant.

(xi)  Not relevant.

(xii) Not relevant.

The 1mmateial, inconsequential and trivial alterations of the front and side windows of the
planning permitted four pods at the above-mentioned property by the omission of a steel
column at the intersection of the front and side windows and the substitution of a conaete
column have no impact on any element of Article 9, and as a result are deemed to satisfy
Section 4 (1) (h) of the Planning and Development Act2000, as amended and Article 6 (1)
and ¢ mform to the judgement criteria of High Cout Order of Murphy J. (4th January 2000)
in Kenny v. Dublin City Council and Provost, F ellows& Scholars of the University of
Dublin, Trinity College and Anor, and more particularly the Supreme Court Order Record



dated 5™ March 2009 (Copy attached III) (Paragraphs 17-19), as being works of an
inconsequential nature.

SUMMARY:

For the foregoing reasons I ask An Bord Pleanala to conclude the alterations of the front and
side windows of the planning permitted four pods at the above-mentioned property by the
omission of a steel column at the intersection of the front and side windows and the
substitution of a concrete column from those illustrated on drawing No 19-131-104PD and
Photo IV are an immaterial or inconsequential reasonable variation from the planning
permitted development and/or constitute exempted development as set out above.

I ask An Bord Pleanala to conclude the immaterial variation does not materially affect the
external appearance of the structure so as to render the appearance inconsistent with the
character of the structure or of neighbouring structures falls within the scope of exempted
development as set out above.

Yours faithfully

-

William Doran

I attach appendices

I Meath Co Co Planning permission grant 22.629

111 Supreme Court Decision Kenny v Dublin City Council
IV Photo of corner of POD

\Y Drumprop Limited v Leitrim Co Co
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Planning & Development Act 2000 — 2022
NOTIFICATION OF FINAL GRANT

TO: Collegelands Forge Limited
c¢/o McKenna + Associates
High Street.

Trim.

Co. Meath.
Planning Register Number: 22/629
Application Receipt Date: 16/05/2022

Further Information Received Date: 5/09/2022

In pursuance of the powers conferred upon them by the above-mentioned Act, Meath County Council has by Order
dated 05/10/2022 GRANTED PERMISSION to the above named for the development of land in accordance with the
documents submitted namely:- the development consists of the erection of four 51.5 sqm. detached pods, cach of which
would be 3 metres tall and which would provide two bedrooms and a combined kitchen/ dining area, as well as bathroom
accommodation, along with the use of these four structures for tourist accommodation purposes:

The retention of an existing 54 sqm. timber log cabin which already occupies the site (whose removal is required under
condition no. 4 of permission reg. RA/191557) and the use of this two-bedroom plus living area building for short-term
residential occupation. The proposal also includes the decommissioning of a septic tank (which was permitted under reg.
RA191557), the provision of a new soakaway, the installation of a mechanical aeration sewage treatment system and the
construction of a 300 sqm. soil polishing filter, the closure of an existing entrance and upgrade works to an existing access
which serves the adjacent Shanks Mare development and its use in connection with this proposal, a new turning circle for
fire scrvices and an extra parking area accommodating 11 new bays, which are in addition to the 21 spaces on the subject
land. The application includes all site works, such as the removal of an existing stone wall, the raising of the land at Gate 1
by 300mm, the creation of a gravel surface, the provision of a wheelie-bin store and the removal of a gas tank. This
development will be held in common ownership with the Shanks Mare development and will not be sold or leased
separately. Included in this are all associated site works and services. Significant further information/revised plans
submitted on this application at Shanks Mare Public House, Collegeland and Arodstown, Summerhill, Co. Meath, subject
to the 7 conditions set out in the Schedule attached.

a = DATE: 17/11/2022

On behalf of Meath County Council.

NOTE: (Outline Permission Applications Only)

OUTLINE PERMISSION is subject to the subsequent Application for Permission consequent on the grant of Outline
Permission of the Planning Authority. Outline Permission is for 3 Years only. Until such has been obtained to detailed
plans of the development proposed, the development is NOT AUTHORISED.

NOTE:

The permission herein granted shall, on the expiration of 5 years (unless otherwise conditioned / Qutline Permission)
beginning on the date of the granting of permission, cease to have effect as regards: -

(H In case the development to which the permission relates is not commenced during the period, the entire
development and
(2) In case such development is so commenced, so much thereof as is not completed within that period.

*Personal Data/ Information — If you have submitted personal data relating to your application, this will be destroyed within 1 month of this Notification.

If you wish to collect your Personal Data/ Information please arrange to collect within 1 week of the date of this Notification. Photographic ID ( Passport
’ | o TP LI v el ameluad - o ™~ . a . . .- -

............ " L -
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Schedule of Conditions:

1. The development shall be retained. constructed and completed in accordance with the
plans and particulars lodged with the Planning Authority on the *16/05/22", and further
information received on ‘05/09/22" and *12/09/22" except where conditions hereunder
specify otherwise. Where such conditions require details to be agreed with the planning
authority, the developer shall agree such details in writing with the planning authority
prior to commencement of development and the development shall be carried out and
completed in accordance with the agreed particulars.

Reason: In the interests of the proper planning and development of the area.

2. The S tourism related units shall remain as one entity with the adjoining permitted
tourism development permitted under pl. ref: RA191557 and shall not be sold or
otherwise transferred / leased separately. Each tourism unit shall be used for short stay
holiday accommodation only (maximum of | month) and shall not be used as a
permanent place of residence.

Reason: In the interest of proper planning and sustainable development.

3. (a) The applicant/developer shall provide and maintain sightlines of 90 meters to
both sides of the proposed entrance to the nearside road edge from a setback of 3metres
the envelope of visibility shall encompass the area between a driver eye height in the
range of 1.05 metres to 2.00 metres, and an object height in the range of 0.6 metres to
2.00 metres, in accordance with T.LI Document DN-GEO-03060. The entire nearside
edge of the road shall be visible over the entire sightline.

No development work shall commence on site until the visibility splays have been
provided.

(b)  The applicant/developer shall remove the entire roadside boundary hedge
contained within the blue line and red line Boundaries (as shown on drawing no 19-
131-103PD) to the north of the proposed entrance and set it back at least 3 metres from
the existing road edge. A grass verge, at least 3 metres in width, shall be provided
between the edge of the road and the new site boundary. This work shall be completed
prior to any other work commencing on site.

(c)  The applicant/developer shall remove the entire roadside boundary fence
contained within the blue line and red line boundaries (as shown on drawing no 19-131-
103PD) to the south of the proposed entrance and set it back at least 3 metres from the
existing road edge. A grass verge, at least 3 metres in width, shall be provided between
the edge of the road and the new site boundary. This work shall be completed prior to
any other work commencing on site.

Reason: In the interests of traffic safety




4.
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(a)  The new roadside boundary shall be designed as a Forgiving Roadside and shall
comply with TII standard DN-GEO-03036.

(b) The applicant/developer shall provide and maintain forward visibility stopping
sightlines of 90 meters approaching the entrance, in compliance with TII Standards.

(¢c)  Thedeveloper/applicant shall close up the existing agricultural entrance located
within the proposed entrance

(d)  The proposed entrance shall comply with the following. I. The entrance layout
shall be in compliance with the Meath Rural Design Guide.

e The face of the entrance piers shall be at least 3 meters from the edge of the road.

e The entrance gate shall be recessed at least 12 meters from the edge of the road to
allow a vehicle to pull in fully off the road prior to opening the gate.

e The entrance driveway should be no more than +/- 2.5% for the first S meters.

The area within the visibility splay shall be cleared to provide a level surface no
higher than 250mm above the level of the adjoining carriageway and shall be
retained and kept clear thereafter.

(e)  The applicant shall provide carparking spaces as shown on the site layout plan
submitted drawing no 19-131-103PD

The applicant shall provide a minimum of 2No. of accessible car parking spaces as
shown on the Site Layout Plan Submitted drawing no 19-131-103PD. All accessible
parking spaces shall comply with Part M of the Building Regulations.

All carparking spaces shall be properly constructed on a durable permanent surface and
laid out to the satisfaction of Meath County Council. All road marking shall be installed
in accordance with the Traffic Signs Manual.

) The applicant shall provide all necessary ducting to facilitate the installation of
future Electric Vehicle charging points, at a rate of 20% of total number of carparking
spaces.

(g)  The applicant shall provide | private secure bicycle parking space per bed space
and | additional parking space per unit as per Table 11.4 of the Meath County
Development Plan 2021-2027
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Cycle parking facilities shall be conveniently located, secure, easy to use, adequately
lit and well sign posted. All long-term (more than three hours) cycle racks shall be
protected from the weather.

(h)  Road drainage across the entrance to the site and along the adjacent public road
shall not be impeded and/or be interrupted in any way.

In this regard, the applicant shall be requested to install a 300mm (minimum size)
diameter twin wall corrugated uPVC pipe or similarly approved drainage pipe across
the full width of the proposed entrance.

The pipe must be drained to an existing roadside gully/field drain, if present. In the
event of a drain not being present, the applicant must drain the pipe to a soakaway
located within the site boundaries.

Road gullies must be installed at the entrance to the proposed development and at
appropriate locations along the length of the site. The road gullies shall be connected to
the 300mm pipe by means of a 150mm diameter twin wall corrugated uPVC pipe or
similarly approved drainage pipe. All the road gullies must be lockable and be approved
to the current IS EN standards for use on a public road.

All drainage work shall comply with Section 3.1 of the Guidelines for Road Drainage
2nd Edition March 2022.

Reason: In the interests of traffic safety

The existing septic tank and percolation area shall be de-commissioned and
permanently removed off site following installation of the new wastewater treatment
system and percolation area and the area shall be chemically sterilised.

Reason: In the interest of proper planning and sustainable development.

(a)  The onsitt DWWTS proposed shall be constructed in accordance with the
recommendations provided in Sections 4, 5 and 6 of the Site Characterisation Form
submitted with the application, and contained in the Environmental Protection Agency
Code of Practice for Domestic Wastewater Treatment Systems (2021). Certification
from an appropriately trained and qualified person, as well as the manufacturer or
supplier in the case of secondary packaged wastewater treatment system, that the
complete DWWTS has been satisfactorily installed and commissioned to accord with
the provisions of the EPA Code of Practice, Domestic Waste Water Treatment Systems
(Population Equivalent < 10), 2021 and the Site Characterisation Form submitted on
‘16/05/22’, shall be submitted to the Planning Authority prior to occupation of the







b)

c)
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house. The certification shall include an as constructed cross-sectional drawing through
the installed DWWTS, including any associated infiltration/treatment area.

The installation and maintenance of this DWWTS shall be such as to not give rise to
any polluting matter entering any waters, tidal waters or any part of any river, stream,
lake, canal, reservoir, aquifer, pond, watercourse or other inland waters, whether natural
or artificial, or any contiguous to those mentioned which for the time being is dry. In
this, all minimum separation distances to receptors, as outlined in Table 6.2 of the EPA
Code of Practice (2021) must be adhered to.

The applicant shall provide and arrange for the continuous and indefinite maintenance
of the entire DWWTS installed, which shall be maintained in accordance with the
manufacturer's instructions and in line with Table 12.1 of the EPA Code of Practice
(2021).

Reason: In the interests of public health and to provide for the protection of the
environment.

The site and building works required to implement the development shall only be
carried out between the hours of 8.00am to 6.00pm Monday to Friday and 8.00am to
2.00pm on Saturdays. No activity on site Sundays and Bank Holidays. In exceptional
circumstances hours of operation may be extended for a specified period of time subject
to written agreement from the Planning Authority.

Reason: To safeguard the amenities of adjoining residential occupiers.

Adyvice Note:

(i) It should be clearly understood that a grant of permission does not relieve the
applicant/developer of the responsibility of complying with any requirements
under other statutory codes affecting the development.

(i) This permission does not confer title. It is the responsibility of the
applicant/developer to ensure that they control all the lands necessary to carry out
the proposed development.

(iti) This permission does not alter or extinguish or otherwise affect any existing or
valid right of way crossing, impinging or otherwise pertaining to these lands.

(iv) The applicant/developer is responsible for the full cost of repair in respect of any
damage caused to any adjoining public roadway arising from the construction work
and should make good any such damage forthwith to the satisfaction of Meath

County Council.







(v)

(vi)

(vii)

(viii)

(ix)
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During construction the applicant should provide adequate off carriageway parking
facilities for all traffic associated with the proposed development, including
delivery and service vehicles/trucks. There shall be no parking along the public
road.

No muck, dirt, debris or other material should be deposited on the public road or
verge by machinery or vehicles travelling to or from the site during the construction
phase. The applicant should arrange for vehicles leaving the site to be kept clean.

All waste generated during construction, including surplus excavation material to
be taken off-site, shall be only recovered or disposed of at an authorised site which
has a current Waste Licence or Waste Permit in accordance with the Waste
Management Acts, 1996 to 2008. This shall not apply to the reuse of excavated
uncontaminated soil and other naturally occurring material within the applicant’s
site boundary.

Where the applicant/developer proposes to connect to a public water/wastewater
network operated by Irish Water, the applicant must sign a connection agreement
with Irish Water prior to the commencement of the development and adhere to the
standards and conditions set out in that agreement.

Note 1: In the interest of Public Health and Environmental Sustainability, Irish
Water Infrastructure capacity requirements and proposed connections to the Water
and Waste Water Infrastructure will be subject to the constraints of the Irish Water
Capital Investment Programme.

Note 2: All works to comply with current Irish Water Code of Practice for Water
and for Waste Water.

Planning Compliance must be submitted (hard copies not required) in the
following format:

a. House Extensions and Single Residential Units (urban and rural)
Forward by e mail to planningcompliance@meathcoco.ie and shall include a cover
letter outlining relevant compliance issues together with appropriate drawings in
PDF format.

b. All Other Planning Compliance
Forward to Planning Compliance, Planning Department, Buvinda House, Dublin
Road, Navan, C15 Y291 and shall include a cover letter outlining relevant compliance

issues together with a CD that includes all relevant maps and drawings in PDF format
(high resolution).
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JUDGMENT of Mr. Justice Fennelly delivered the 5th day of March 2009.

1. By a decision of 4th January 2000 the respondent (Dublin City Council, hereinafter “the
Council”), certified compliance by the notice party (hereinafter “Trinity”) with the terms
of planning permission for the building of Trinity Hall. This is an appeal against a High
Court decision (Murphy J) refusing to quash that decision at the instance of the appellant
(hereinafter “Mr Kenny™).

2. This is not the first and may not be the last case in which Mr Kenny contests the building
by Trinity of its new Trinity Hall buildings. My judgment of 10th April 2008 in Kenny v
The Provost, Fellows and Scholars of the University of Dublin, Trinity College [2008] 2
IR 40, mentioned the “saga of litigation in which Mr Kenny, through a multiplicity of
proceedings, contests the validity of a planning permission granted to Trinity in 1999 to
redevelop Trinity Hall, the University’s hall of residence in Dartry.”

Planning history

3. On 12th April 1999, Trinity applied for planning permission for a development consisting
of the construction of new student halls of residence at Trinity Hall.

4. The development was large and complex. It covers an area of approximately 25,000 square
metres and comprises, inter alia, three new student-residence buildings ranging in height
from three to seven storeys to accommodate 832 bedrooms arranged in 180 apartments, a
400 seater dining facility, a launderette, a students' shop, the refurbishment of Trinity Hall,
a listed building, the removal of a gate lodge, a new atrium between Trinity Hall and the
sports hall and further and other associated buildings, works and facilities.

5. One of the buildings is opposite Mr Kenny’s residence. He and the Dartry and District
Preservation Association, of which he is a member, opposed the development. In the
course of the planning process the Council made a request to Trinity to submit revised
plans under Article 35 of the Local Government (Planning and Development) Regulations,
1994. Trinity complied on 7th October 1999.

6. On 11th November 1999, the Council (under its former description, Dublin Corporation)
made a decision to grant planning permission subject to 14 conditions.

7. Mr Kenny and the Association appealed the decision to An Bérd Pleanala (“the Board”).
Mr Kenny was represented at the oral hearing. On 4th August 2000 the Board made a
decision to grant planning permission subject to 19 conditions.

8. The planning conditions relevant to the present appeal are:

Condition 1
“The proposed development shall be carried out in accordance with the revised plans
submitted to the planning authority and received on the 7th day of October, 1999, in
response to a request for revised plans under Article 35 of the Local Government
(Planning and Development) Regulations, 1994, except as may otherwise be required in

order to comply with the following conditions.

Reason: In the interests of clarity.”







Condition 2

“The western arm of Building Number 3, that is on the full Dartry Road elevation, shall be
reduced in height by the omission of the first floor. Revised drawings incorporating this
modification to Building Number 3 shall be submitted to the planning authority for
agreement prior to the commencement of development.

Reason: In the interest of visual amenity.”
Condition 8

“Revised drawings of the proposed development, with floor plans and elevations
corresponding in detail, shall be submitted to and agreed in writing by the planning
authority prior to the commencement of development.

Reason: In the interest of orderly development.”
Condition 9

“Existing trees shall be retained and areas shown as open space on the lodged plans shall
be planted and landscaped in accordance with the plans submitted to the planning
authority. The open areas shall be available for use by the students on completion of the
proposed residential units. All landscaping works shall be carried out within 12 months of
the completion of the buildings in the proposed development. Services and utilities shall
not be laid within 10 metres of the bole of any of the trees to be retained. Prior to the
commencement of the development the developer shall submit details and agree with the
planning authority measures necessary to protect the trees to be retained. All trees to be
retained shall be protected during the development by a timber post and rail fence which
shall enclose the crown spread of the trees.

Reason: To protect the existing trees and in the interest of visual and residential amenity.”

9. Mr Kenny has contested the validity of the planning permission. Those judicial review
proceedings ended with the decision of this Court on 10th April 2008, mentioned above.
Certain conditions of the planning permission required Trinity to submit certain matters to
the Council for agreement. The present proceedings concern compliance with conditions
of the permission.

10. In August 2001, Trinity’s architects, Murray O’Laoire, made a planning-compliance
submission of some seventy pages to the Council. An addendum of some twenty five
pages was submitted in November 2001.

11. By report dated 24th December 2001, Patrick McDonnell, Dublin City Council Planning
Office, reported that the details submitted by the developer were satisfactory and complied
with the requirements of of the relevant conditions.

12. The Council, by a decision of 4th January 2002, determined that the compliance
submissions were satisfactory and in compliance with the relevant conditions of the






planning permission. That is the decision which Mr Kenny challenges in the present
appeal. I will call it the Council decision

Judicial Review

13. On 4th July 2002, Mr Kenny obtained leave (“the leave order”) from the High Court
(O’Caoimh J) to apply for judicial review of the Council decision. Mr Kenny claims that
the Council permitted major changes to the permitted development. The decision was,
therefore, made without or in excess of jurisdiction and ultra vires. I will examine these
features of the Council decision in greater detail. The judicial review concerns essentially
four aspects of the Council decision, namely:

1. The Council permitted compliance with Condition No. 2 by the omission of a floor
other than the first floor of the western arm of Building No 3 as was required by that
condition;

2. The Council approved the installation of boilers and boiler rooms in the roof spaces of
buildings nos 2 and 3, which was not allowed by the permission and so as to alter the
roof design and profile and to depart from revised plans submitted in October 1999;

3. The Council permitted an increase in the number of bed spaces permitted in building no.
3;

4. The Council permitted the laying of services and utilities within ten metres of the bole
of trees and the erection of timber post-and-rail fences which fail to enclose the crown
spread of trees which were to be retained.

14. Murphy J, by his judgment of 8th September 2004, refused the application for judicial
review. The learned judge based his decision primarily on Mr Kenny’s delay in seeking
judicial review together with the prejudice suffered by Trinity. The college openly carried
out the development during the period of delay. Secondly, and alternatively, the learned
judge concluded that, in any event, the agreement of the Council was reached within the
scope of the conditions imposed in the planning permission.

15. Mr Kenny, in his notice of appeal, challenges the decision of the High Court both in
respect of the finding of delay and the determination that the Council had, in its decision
of 4th January 2002, acted within jurisdiction and intra vires the planning permission
granted by An Bord Pleanala.

16. The contested planning issues involve the interpretation of the planning permission and
the limits to the discretion which may be exercised by the planning authority in approving
compliance with conditions.

Legal principles

17. To begin with, some simple matters of common sense need to be mentioned
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18. There will inevitably be small departures from some or even many of the plans and







plans, drawings, specifications and measurements; there can be ambiguities and
gaps. It seems improbable that any development is ever carried into effect in exact
and literal compliance with the terms of the plans and drawings lodged. If there are
material departures from the terms of a permission, there are enforcement
procedures.

19. However, planning laws are not intended to make life impossible for developers, for
those executing works such as architects, engineers or contractors or for the planning
authorities in supervising them. Nor are they there to encourage fine-tooth combing
or nit-picking scrutiny of the works. I will mention later one or two examples of this
type of exercise in the present case. The exchange of affidavits amounts to some 300
pages.

20. While the planning authority or An Bérd Pleanéla on appeal grants the permission, it is a
common feature of permissions, especially for large developments, that additional detail is
necessary in order to carry the development into effect and such detail, often in the form of
further plans, drawings, specifications or other explanations, will require approval by the
planning authority prior to commencement of the development. There is an obvious
practical necessity for a procedure whereby matters of detail can be agreed between the
planning authority and the developer. This ensures supervision but allows a degree of
flexibility within the scope of the permitted development.

21. The distinction between the statutory and quasi-judicial function to grant permission and
the ministerial function to approve details is clear as a matter of principle. It may be a
difficult line to draw in practice.

22. It is obvious that neither the planning authority nor An Bérd Pleanala can determine each
and every aspect of a development. The Board, in particular, determines the fundamental
issues. Conditions frequently impose modifications on the developer and provide that the
details be worked out in agreement with the planning authority.

23. In some cases, the planning authority may consider the detail provided in the application
to be insufficient. In other cases, the planning authority or An Bérd Pleandla may decide to
grant permission for a development provided changes are made. In such cases, the
authority granting the permission will not draft the plans for the altered development. It
will require the developer to do so. The practice of requiring plans, drawings or other
details to be approved by the planning authority is both reasonable and practical. This
division of function was approved by the Supreme Court in Boland v An Bérd Pleandla
[1996] 3 L.R. 435, a case where an objector sought certiorari of the planning permission on
the ground that the conditions involved an improper abdication of the functions of the
planning authority. The scope of this faculty and its limits are described in the judgment of
Hamilton C.J., who referred, inter alia, to “the desirability of leaving technical matters or
matters of detail to be agreed between the developer and the planning authority,
particularly when such matters or such details are within the responsibility of the planning
authority and may require re-design in the light of the practical exp